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SUMMARY

Medical negligence was estimated to cost the NHS in England £235m in 1996/1997, growing at rate of up to 25%
per annum. Yet analysis of NHS accounts suggest that a change in accounting policy has led to growth rates and
recurrent expenditure on medical negligence being over estimated. The main concern, however, is total societal
cost, not the accounting cost to the NHS. The objective of policy should be to ensure that cost-effective investment
in injury prevention takes place. Measures that simply shift cost to other social budgets or onto patients are not
helpful. NHS arrangements changed in the 1990s with Trusts taking responsibility for claims against hospital
doctors and a new NHS Litigation Authority providing insurance for Trusts. It is unclear, however, whether
Trusts have had either the incentives or the ability to implement effect risk management policies. Estimates based
on two US studies and one UK study suggest that negligence in the NHS in England may cause around 90000
adverse events per year involving 13500 deaths, but only resulting in around 7000 claims and 2000 payments. A
priority must be the establishment of a comprehensive national database of claims information. Other policy
measures are proposed to reinforce the incentives on Trusts and doctors to implement cost-effective risk
management policies. Copyright © 1999 John Wiley & Sons, Ltd.

INTRODUCTION

Litigation for clinical negligence has been esti-
mated to have cost the NHS in England £235m in
1996/1997 [1], with a rate of increase estimated at
17.5–25% per annum [2]. These figures are of
great concern. They reflect prior harm to patients
as a result of NHS activity and reduce the funds
available for other activities. As US evidence [3]
suggests that only a small number of patients
harmed by negligent practice currently file claims,
these figures understate the actual rate of injury
and the potential growth of claims. The Secretary
of State wrote to interested parties [1] on the 29th
April 1998 for ‘ideas and suggestions’ as to what
further action the NHS should take. This paper
provides a response, setting out an economic

framework for evaluating policy options, examin-
ing UK and international evidence.

THE ECONOMIC CASE FOR
PROFESSIONAL LIABILITY FOR

MEDICAL NEGLIGENCE

Information asymmetry characterizes the services
of many professionals and provides an economic
rationale for professional liability [4]. Patients
seeking medical care are usually imperfectly in-
formed about both the competence of specific
providers and the risks and benefits of treatments.
Whilst reputation and clinical outcome publica-
tion may help ex ante choices, it is usually not
possible for the patient to monitor the quality of
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care delivered. Tort (civil) liability of medical
professionals, therefore, has two objectives:

(i) to create incentives for providers to take ap-
propriate precautions; and

(ii) to compensate those injured.

Compensation can be provided at lower over-
head cost through other forms of first party or
social insurance which pays on the basis of the
injury irrespective of the cause. Economic analy-
sis, therefore, assumes that the primary purpose
of negligence-based liability is to deliver cost-justi-
fied deterrence. Alternatively stated, the policy
objective is to structure legal and other institu-
tional arrangements to minimize the total social
cost associated with iatrogenic injuries. These
costs include:

(i) Costs of injuries, including compensation
costs borne by the NHS, other social and
private insurance arrangements, and uncom-
pensated costs borne by patients.

(ii) Costs of injury prevention, including: the
cost-justified precautions that the liability
system is intended to encourage; defensive
medicine, defined as changes in care that are
undertaken to reduce the risk of suit but are
not cost-justified [5]; and the administrative
costs of risk management.

(iii) Litigation and other related overhead costs
(including lawyers fees, the uncompensated
time and anxiety of patients and doctors,
and hospital and insurance company over-
heads).

The policy focus should be total societal cost.
By contrast the objective implicit in most current
policy discussions is to reduce accounting cost to
the NHS. Yet this understates total negligence-re-
lated costs borne by the NHS which include, inter
alia, the cost of NHS medical care for victims. It
would be easy to reduce measured NHS cost by
making it harder for patients to win actions.
However, if this shifts cost to other public sector
accounts or to patients, there is no net social gain
and a social loss if the incentive to avoid negli-
gent behaviour is thereby diminished. The test of
any reform proposal is whether it will reduce the
total cost to society, not the measured cost to the
NHS.

Optimal policy can also be stated in terms of
cost-effective investment in injury prevention,
analogous to investment in any other procedure.
The deterrence benefit is reduced harm to pa-

tients by injury, which could in principle be mea-
sured in terms of QALYs. Optimal investment in
injury prevention should depend on the cost-per-
QALY that can be achieved compared to invest-
ing those funds elsewhere. The Secretary of State
has incorrectly suggested [1] that expenditure on
medical negligence necessarily detracts from pa-
tient care. It depends on the technical and alloca-
tive efficiency of such investments.

NHS INSURANCE ARRANGEMENTS AND
COST INCIDENCE

Two 1950s NHS circulars required all NHS doc-
tors to join medical defence organizations
(MDOs). MDOs were responsible for handling
claims against their members. Damages were
shared between the MDO and the NHS accord-
ing to their respective shares of responsibility.

In 1990, following a decade of rising claim
costs and subscription rates, the Department of
Health instructed Health Authorities to take on
full responsibility for all new and existing claims
of negligence against employees. GPs, who are
self-employed, continued to have their subscrip-
tions fully refunded in arrears.

In theory, Health Authority assumption of en-
terprise liability should improve deterrence, as-
suming that the employer is better able to
implement measures to reduce risk than the em-
ployee. However, in 1990, hospital managers
were far removed from day-to-day clinical prac-
tice and lacked the information and authority
necessary for system-wide management of risk.
The main practical effect was to reduce hospital
doctors’ role in claim settlement and eliminate
their concerns over premiums. The initial impact
of the policy change may, therefore, have been to
reduce incentives for injury prevention.

Liability for new incidents was transferred
from Health Authorities to NHS Trusts (i.e. hos-
pitals and other providers) in 1991. In theory,
Trusts with high litigation costs would have
higher prices and so be penalized in the internal
market. But if Trusts face inelastic demand for
their services, internalizing their liability costs
would have little deterrence effect since costs
could be passed on to purchasers. There was,
however, concern about the lack of risk pooling
and about lack of expertise given the small num-
ber of complaints any Trust would face.

Copyright © 1999 John Wiley & Sons, Ltd. Health Econ. 8: 93–101 (1999)
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In 1995, the NHS Litigation Authority
(NHSLA) was set up to run a Clinical Negligence
Scheme for Trusts (CNST). The CNST pools the
costs of Trusts liabilities for clinical negligence
arising from incidents occurring after 1st April
1995. It was set up on a pay-as-you-go basis to
minimize the short term cash implications for
Trusts. Contributions collected each year are only
sufficient to cover claims paid out plus expenses.
The main aim of the CNST is to ‘minimise the
overall costs of clinical negligence to the
NHS, . . . defending unjustified actions robustly,
settling justified actions efficiently, and creating
incentives to reduce the number of negligent inci-
dents’ [6].

By 1996–1997, 384 out of 429 English NHS
Trusts were CNST members. Initial CNST premi-
ums ranged from £2000 for an ambulance trust
to £60000 for a large acute hospital [7], according
to:

– which of four categories of services a Trust
provided;

– turnover;
– choice of excess level ranging from £10000 to

£500000;
– Trust ability to meet ten core risk management

standards and one clinical standard on mater-
nity care.

Trusts pay claims up to their excess level and then
20% of sums between this level and an ultimate
threshold of between £100000 and £1000000. The
CNST pays everything above the threshold with
no upper limit. Since the mean settlement is
around £50000, significant excesses could create
strong incentives for Trust risk management, de-
pending on the elasticity of demand for their
services.

A separate Existing Liabilities Scheme (ELS)
was established in April 1996 for claims for in-
juries occurring prior to 1st April 1995. Under the
ELS, a Trust or Health Authority can apply for
80% funding of claims over £10000. The ELS
meets all liabilities above £500000 [8]. The
NHSLA also took over responsibility for the
residual liabilities of Regional Health Authorities
in 1996.

These major changes in the 1990s to NHS
insurance arrangements raise important issues of
moral hazard and effective deterrence and practi-
cal difficulties of measuring trends in the inci-
dence and cost of clinical negligence.

EVIDENCE ON THE INCIDENCE AND
COST OF MEDICAL NEGLIGENCE

Injuries and claims

There are no comprehensive data on the incidence
of negligent injuries in the NHS or elsewhere. The
most comprehensive studies of medical negligence
are retrospective studies of hospitalization in Cali-
fornia in 1974 [9] (California study) and New
York in 1984 [3] (Harvard study). Teams of doc-
tors and lawyers reviewed the hospital charts of
several thousand patients to determine the inci-
dence of iatrogenic injuries and the proportion
attributable to negligence.

These studies found that around 4% of patients
suffered an iatrogenic injury (adverse event) with
about 1% experiencing an adverse event due to
negligence (i.e. 25% of adverse events were due to
negligence). On average 15% of adverse events
caused or contributed to death. If we uprate 1990
calculations for England, based on these studies,
by Smith [10], for increases in NHS activity, this
would give an estimate of around 90000 adverse
events per year for the NHS in England caused by
negligence involving around 13500 deaths. The
studies found that only around 10% of negligent
events resulted in a claim, and fewer than half of
claims led to a payment. This would imply around
9000 claims and 3600 payments per annum for the
NHS.

Fenn et al. [11] surveyed 142 of the then 190
English district health authorities to obtain claims
information for 1990–1991. On this basis they
estimated for England as a whole around 6000
new claims, and around 1600 settled (for pay-
ment) claims, with around 22000 outstanding
claims at the year end. Uprating for increased
NHS activity implies around 7000 claims and
2000 payments in 1997. This suggests a lower
claims rate than that extrapolated from the US
studies, which may reflect differences between US
and UK definitions of injury and negligence [12],
lower rates of injury, or higher rates of unfiled
claims.

Since the Fenn et al. [11] study few data have
been published. In August 1997 [13] the CNST
had 779 claims reported, and in March 1997 there
were 5130 claims reported [14] under the ELS.
However, these data cover more than 1 year of
operation and do not include claims settled by
non-CNST members, claims below the excess
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Table 1. Medical negligence costs reported in the 1996–1997 NHS accounts

Movements on provisionsCharged to income and expenditure

(7) (8)(5) (6)(2)(1) (4)(3)
Provisions Other ClosingTotalClaims Opening ProvisionsCash out

cash out
£m£m£m£m £m£m £m £m

221.4 77.2 87.9HAs – 87.9 – 232.187.9
80.9 15.0 62.9Trusts 1.8 62.9 8.0 72.7 128.8

69.1–– 69.178.5NHSLA 5.3 69.1 4.1

239.1 302.3 92.2Total reported 219.97.1 430.0219.9 12.1

Source: Comptroller and Auditor General. NHS (England) Summarised Accounts 1996–1997, The Stationery Office, 21 July
1998.

thresholds of both schemes, and claims against
GPs met by the MDOs. These numbers are, there-
fore, not comparable with those of the Fenn et al.
study. They do not suggest, however, that the
1990s has seen a dramatic increase in claims over
and above the underlying rate of increase of NHS
activity.

Claim costs to the NHS

A 1988 King’s Fund Study [15] estimated that the
NHS was paying £60m towards doctors’ MDO
subscriptions, whilst compensation, legal and ad-
ministrative costs totalled £15m for Health Au-
thorities—a total cost to the NHS of £75m. A
1991 NHS consultation paper [16] estimated that
the NHS paid out £50m for medical negligence in
1990. A parliamentary answer estimated total
NHS cost for England at £53.2m for 1990–1991
and £51.3m for 1991–1992 [17]. These figures
were similar to the calculation of Fenn et al. [18]
of a total cost of £52m for 1990–1991. They
exclude NHS reimbursement of GP MDO sub-
scriptions and NHS administrative costs and thus
could be consistent with the overall King’s Fund
estimate of £75m.

However, after this point trends become less
clear:

– in 1994 the NHS estimated claim costs at £75m
in England in 1993 [19];

– the British Medical Journal reported NHS
costs to be running at over £150m per annum
in 1995 [20];

– in 1996 the NHS estimated expenditure of
£200m for 1995/1996 rising to £500m by the
year 2000/2001 [21].

The basis for these reported sharp increases in
NHS claim costs is unclear. Estimating trends in
claim costs is complicated by the ‘long tail’. The
average time from injury to claim reporting is 3
years and settlement can take several years. Un-
derstanding trends has been made much more
difficult by the shift in responsibilities to Trusts
and the new central schemes, and by changes in
accounting policies to move from cash outlays to
an accruals basis. Trusts are now required to
make provisions for claims reported but not paid
[2]. They are allowed to deduct the share that they
expect to be met under the CNST or ELS [22]. In
addition they will be expected to provide for
incurred but not reported (IBNR) claims when a
method of calculating likely cost has been derived
[23].

The medical negligence components of the most
recent published NHS accounts are set out in
Table 1. The numbers show that although £239m
[24] was charged to English NHS income and
expenditure accounts, only £7m of this was cash
paid out in claims. The bulk—£220m—was
charged to provisions against future payouts.
However, £92m cash was paid out from reserves,
giving total cash expenditure of £99m. Comparing
this figure with the Fenn et al. estimate of £52m
for 1990–1991 suggests a compound annual
growth rate for 1996–1997 of 12.5% annum. This,
although of concern, is half the quoted annual
growth of 25%. An accruals-based estimate of
1996–1997 costs would involve removing a £69m
NHSLA provision as a one-off adjustment, to
give a figure of £170m. Although a true accruals
figure would include NHSLA provisions for its
likely share of the cost of CNST claims reported

Copyright © 1999 John Wiley & Sons, Ltd. Health Econ. 8: 93–101 (1999)
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in 1996–1997, this is probably the best estimate of
recurring cost. However, we cannot compare this
number with the cash-based estimates of the early
1990s. Whilst we strongly support the move to
accruals accounting for claims reported, it is criti-
cal to distinguish the resulting one-off provisions
from a change in underlying trend. We conclude
that growth rates and recurring annual costs are
currently being overestimated as a result of the
change from a cash to an accruals basis. Further
problems of interpretation may occur if full ex-
pensing of IBNR claims is introduced.

When the new arrangements are in steady state,
accounting should be simpler. With the handling
of claims concentrated in the Trusts and the
CNST it should be possible to establish a set of
consolidated data on claim frequency, severity
and payout. We propose that such a centralized
database be established as a top priority, for
tracking system trends and—if sufficient detail
were included—providing useful information for
risk management programmes.

E6idence on the impact of liability on defensi6e
medicine, deterrence and risk management

The evidence from the California and Harvard
studies suggests that most negligent events do not
lead to a claim, and most claims are not linked to
negligent events at least as reflected in hospital
charts. If true, this could undermine deterrence
and create incentives for defensive medicine.
White [25], however, estimates that an injury due
to negligence is much more likely to lead to a
claim than an injury not associated with negli-
gence, hence significant deterrence incentives
remain.

Defensive medicine can be defined as changes
in practice that are induced by the threat of
liability, are not cost-justified, and not simply the
result of insurance induced moral hazard, as dis-
tinguished from the cost-justified changes that
liability is intended to encourage. A study of
consultants in the Oxford RHA area [26] found
no evidence of defensive medicine although 56%
of respondents had received at least one com-
plaint. Many responses to complaints were posi-
tive—better record keeping, fuller consultations
with patients, and increased clinical vigilance. A
study of 300 GPs in the UK [27] found that 98%
reported changing clinical practice to reduce the
possibility of a patient complaining. The most

common changes appeared to be cost-justified
rather than defensive medicine, comprising in-
creases in diagnostic testing, referrals, and follow-
up, more detailed patient explanations and note
taking. Although these studies are small and rely
on self-reported behaviour, the findings are
encouraging.

Several US studies have found that the distribu-
tion of claims against doctors, controlling for
medical speciality, is more concentrated than
could be explained on the basis of chance [28,29],
and that doctors’ prior claims experience partially
predicted their subsequent claims [30]. While these
studies strongly suggest that ‘bad apples’ may be
part of the problem, rather than just random bad
luck by competent practitioners, such conclusions
remain uncertain because none of these studies
adjust for the severity or number of cases treated.
Risk management, however, goes beyond identify-
ing poorly performing individuals. In the US, a
comparison of 40 hospitals in Maryland [31]
found that those with risk management pro-
grammes had fewer claims than those without
them. A study in California [32] found that inci-
dent reporting systems led to potential claims
being identified more rapidly by hospitals.

OPTIONS FOR REFORM

Changing the liability rule: ‘no-fault’ systems

Proposals have been advanced for administrative
‘no-fault’ schemes, drawing on the experience of
Sweden and New Zealand. The key characteristics
of these proposals are:

(i) the criterion for compensation is changed,
eliminating the requirement to prove fault;

(ii) an administrative process is substituted (op-
tionally in Sweden) for the tort process.

However, although such systems are called no-
fault, they are not in practice. No-fault would
extend compensation to all adverse outcomes of
medical care, including those within normal risk.
Neither the Swedish nor New Zealand schemes do
so. Sweden provides compensation only if an
injury was preventable, implying some notion of
error. New Zealand originally provided compen-
sation for all unexpected injuries but has intro-
duced a stricter notion closer to medical error
[12]. More importantly, these systems are ‘no

Copyright © 1999 John Wiley & Sons, Ltd. Health Econ. 8: 93–101 (1999)
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blame’ since they sever all links between compen-
sation of the patient and penalty or discipline to
providers and professionals who, therefore, have
little reason to oppose claims. This tends to re-
duce administrative cost, a feature commonly
cited by proponents of these schemes, but thereby
foregoes deterrence. Budget costs are also kept
low by collateral source offset [33] shifting cost to
other social insurance programmes and by forego-
ing the information systems necessary for risk
management. In sum, ‘no-fault’ schemes may re-
sult in relatively low accounting and overhead
costs but real social costs from the loss of deter-
rence and cost shifting are probably high.

The Secretary of State has ruled out the no-
fault option on the grounds that he could not
‘condone the use of money to make payments
where there is no legal obligation in respect of the
injury being alleged’ [1]. However, the real prob-
lem is that such schemes are not cost-effective
from a societal perspective. Nevertheless certain
components of these schemes—in particular,
schedule-based damage rules and administrative
disposition—could be adopted to achieve some
cost savings without foregoing the deterrence of
fault-based liability.

There are strong economic arguments for
scheduled limits on an irreplaceable loss, such as
compensation for pain and suffering [5,34] and
limits exist in the UK. Scheduled amounts for
quasi-medical costs, such as special education and
nursing care, might also be appropriate for limit-
ing the potential moral hazard implicit in unlim-
ited compensation.

A shift to detailed procedural rules for tort
cases may bring the benefits of an administrative
process. Such a system of case management was
proposed by the Woolf Report [35,36] to reduce
the costs and delay in litigation. Its key features
are:

– early communication between claimants and
defendants, and target dates for disclosure of
medical records;

– both parties to make realistic and prompt set-
tlement offers with premium damages for de-
fendants who fight on, lose and face an award
above the offer;

– scheduled costs of elements of care for severely
injured patients, to avoid case-specific
calculations;

– use of a single (jointly instructed) expert wit-
ness for smaller more straightforward cases,

with meetings between experts where they were
separately instructed;

– a fast track for cases up to £10000 with strict
time and cost limits.

We strongly endorse these proposals, for medi-
cal negligence and other civil litigation, and note
the adoption by the NHS [37] of the Pre-action
Protocol [38] which will accompany the new Civil
Procedure Rules which come into force in April
1999. Other alternatives worth considering include
arbitration and other dispute resolution processes.
Specialized administrative tribunals could use sim-
plified rules of procedure and clearer definitions
of negligence and compensatable damages. Where
national evidence-based standards of care are es-
tablished, these could be used to determine negli-
gence. Clearer definitions of a compensatable
event would reduce error and litigation expense.
The use of specialized adjudicators would also
reduce error, increase predictability and hence
provide a clearer signal to doctors.

Financing of legal action

Under the traditional ‘English rule’ the loser pays
both sides’ legal costs. Risk-averse plaintiffs may,
therefore, be reluctant to even bring a meritorious
case, resulting in a suboptimal rate of litigation
and suboptimal deterrence. However, most medi-
cal negligence plaintiffs receive Legal Aid, which
does not pay the costs of the other side if the
plaintiff loses. Whether this results in too much or
too little litigation depends on the extent to which
Legal Aid lawyers review cases and on the fees
they receive relative to their opportunity cost of
time.

An alternative mechanism to Legal Aid is the
offer of ‘no win, no fee’ by lawyers. Law Society
rules allowing contingent fees came into effect in
1995 [39]. However, even though plaintiffs would
not have to pay their own lawyers if they lose,
they still face the risk of paying the other side’s
costs. At least one insurer is offering cover for
medical negligence cases. Thus a plaintiff could
negotiate a contingent fee with a lawyer and
simultaneously buy insurance to cover the other
side’s legal costs if the case is unsuccessful.

A move to contingent fees is likely to reduce
patients’ incentives to bring claims, because of the
cost of buying insurance, and increase the incen-
tive of plaintiff lawyers to screen cases and decline
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MEDICAL NEGLIGENCE AND THE NHS 99

those with a low chance of winning. The net effect
would be to decrease the incentives of both pa-
tients and their lawyers to file claims. If, as the
evidence suggests, the number of claims already
falls short of the number of negligent injuries,
policies that are likely to further reduce the fre-
quency of claims may not be advisable if the
objective is to reduce societal costs rather than
NHS and Legal Aid costs.

If contingent fees are combined with the En-
glish rule on costs, then one possible alternative is
to make the unsuccessful solicitor, rather than the
patient, pay the costs of a defendant who prevails.
This would place all of the incentive for screening
out dubious claims on the lawyer who should be
better informed than the patient. However,
lawyers would presumably require higher fees on
successful cases to compensate for the added costs
if they lose. Unlike the US, UK contingency fees
are restricted to the hourly fee rate for work done
plus a mark up to a maximum of 100%. If those
constraints are binding, this would reduce lawyer
willingness to take cases on such a basis.

CONCLUDING COMMENTS

The Secretary of State’s call for views on tackling
medical negligence is timely. However, given the
lack of reliable information on trends in number
and size of claims, and of their causes, making
significant policy changes seems premature. We
conclude as follows [40]:

(i) Published data on payouts is insufficient to
identify underlying trends and their causes.
Both growth rates and total recurring cost
are currently being overestimated as a result
of failure to adjust for accounting policy
changes. Expensing of IBNR reserves should
not be adopted pending more analysis. A
high priority is the establishment of a com-
prehensive database of claims on a sound
actuarial basis using accrual accounting.
Such a database should cover both hospital
and primary care with the co-operation of
the MDOs. The data could be held by the
NHSLA.

(ii) Incentives are crucial to reducing the occur-
rence of events. NHS liability must operate
as an effective deterrent for individual doc-
tors. This means ensuring that the CNST

moves to experience rating and that the in-
surance market is contestable. The White
Paper emphasis on Trust responsibility for
quality through the introduction of effective
clinical governance, and on the related publi-
cation of outcome measures and the use of
inspection teams, should help shift attention
to the avoidance of adverse outcomes and so
reinforce risk management procedures. Abil-
ity to pass through liability costs due to
inelastic demand of purchasers remains a
concern, however.

(iii) In order to encourage primary care groups
to achieve better risk management and liti-
gation savings, they should be permitted to
assign individual provider liability by volun-
tary contract, or to adopt collective enter-
prise liability. Such changes could be
monitored on an experimental basis. In any
case the GP market for liability insurance
should be made more contestable if, how-
ever, GPs are able to pass on the costs of
their insurance to the rest of the NHS, then
the incentive to improve performance is
diminished.

(iv) The White Paper changes raise the possibil-
ity of new litigation based on lack of local
use of national treatment frameworks or
clinical guidelines. If such local flexibility is
considered desirable, providers and profes-
sionals must follow due process and support
their decisions on the grounds of cost-
effectiveness.

(v) We concur with the Secretary of State’s re-
jection of no-fault proposals, but for differ-
ent reasons. They dilute or eliminate
deterrence and rely on cost-shifting (e.g. to
social security budgets) to achieve budget
‘savings’. However, some components of
these schemes are useful, in particular the
use of simplified rules of procedure. In this
context the Woolf proposals offer the
promise of reducing wasteful overhead cost,
while preserving deterrence.

(vi) Where negligence has occurred, a speedy
NHS response is required. The NHSLA is
encouraging Trusts to be more proactive in
managing patient claims. The NHS should
design and implement performance stan-
dards in this area.

(vii) Legal Aid financing requires review. How-
ever, given that claim rates are below the

Copyright © 1999 John Wiley & Sons, Ltd. Health Econ. 8: 93–101 (1999)
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likely incidence rate of negligent injury, care-
ful consideration is needed of any proposals
for change. Simply removing Legal Aid for
medical negligence claims will reduce claim
rates unless it is linked to more flexible
arrangements for contingency fees.
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